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Objectives of this Presentation

1. Introduce basic risk
management principles.

2. Describe contractual
protection.

3. Explain how insurance Is used
as a risk management tool.

4. Describe the basic kinds of
Insurance and what it covers in
public contracts.

5. Introduce CCA model
specifications.

6. Explain how to assure
contractor compliance.




Loss exposures assoclated with
public contracts

Public projects are risky business!




Somebody could get hurt because of a
defective product.




Contractor may not do the work right.
Loss of “the work™ (property).




Bodily injury (Bl) or death to
contractor employee.




Property damage (PD), Bl or death
of third party because of “the
work.”




PD, Bl or death because of defects
In the work after completed.
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PD, Bl or death because of a latent
condition or something known to
the public entity.




Risk Management

The process for making and carrying out
decisions that will minimize the adverse
effects of accidental loss.




Exposure Avoidance




Retention

¢ (Going bare-back

¢ Retain any loss exposure
that can be controlled
when you can absorb the

loss.

Those who fail to plan...
...plan to fail.




_oss Control

¢ Trying to “be safe.”

* Organized programs
for inspection and
prevention.



Lower the severity of losses that may be unavoidable.
Band aid after the fact.




Duplication of Safeguards

Belts and suspenders




Contracting the Loss Exposures to
Others

NG |+ Control of the premises or the work

+ Delegating the means and methods to
Independent contractor

’ + Indemnity provisions ( >~
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Insurance

Risky ProTeCl%‘

¢ Assure contractor’s financial responsibility.
+ Make the contractor buy insurance for NYSDOT.




Contractual Protection

+ Assure that vendors stand
behind products.

¢ Central to all public
contracts.

+ Contractor controls site,
means and methods of |
work. -

¢ Contractor is
Independent.

¢ Contractor is financially
responsible.

+ Contractor must save
public entity harmless.




Contractual Protection

Allocate the risk of loss to those
who are best able to prevent it




Contractual Indemnity

¢+ DEFENSE and INDEMNIFICATION.

+ New York law prohibits making another party
hold owner harmless unless, and then limited
only to the extent of owner negligence.

¢ Indemnity extends to any claim arising from “the
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Contractual Indemnity

NG |+ Works in most cases where work being
| delegated.

* We avoid many disputes by requiring
\L\ ¢ insurance.

“To the fullest extent permitted by law, the
Contractor shall indemnify and save harmless
the State... from ... claims... arising from the
contractor’s work under this contract...” e e



Insurance

Transfer of the financial consequences of a loss
exposure to the insurer in exchange for the
payment of a premium.




* There is a pure risk beyond control.

* |L_osses of predictable value occur at a
known probability and regularity.

Qv © Losses can be spread between a large
) number of insureds.




+ There Is any guestion about the financial
responsibility of a contractor.

¢ There the expertise of professional risk
management and adjustment are required or will

add value.




Insurance: The Dark Side




+ Adverse selection-
only people who need

hazards- causing a
loss deliberately, or
“who cares, we have
insurance.”




Insurance: The Dark Side

+ |t adds cost- about
15% of the cost of the
Insurance goes to

W& underwriting.

¢ Defending claims is

OGS expensive too.




Insurance: The Dark Side
Denial of Coverage

¢ After a claim, if....

+ Agency fails to
comply with a policy
condition.

¢ Denial must be timely
(10-30 days).

* Notice of claim
requirement.




Insurance: The Dark Side
Disclaimer of Coverage

¢ After a claim, 1f....

¢ Claim s “excluded.”

+ Not arising from
“work” or
“operations.”




Types of Insurance for
Public Entity Contracts

+ Contractors often have

MORE insurance. ! CONTRACT
+ Agency requires only /:" /
what Agency needs. | {’
* Agency requires only | |
what is available. | |

+ These are the basic / /
types. v

/




B Types of Insurance for Public Contracts

Workers” Compensation and Disability

+ Required by State

il Finance Law section
142.

¢ Premium rated by
business and payroll.

* Typically costs 5-10%

-a of payroll.
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Types of Insurance for Public Contracts
Commercial General Liability (CGL)

¢ Loss that an insured “becomes
legally obligated to pay”
(usually negligence)

¢ Covers liability assumed by
contract in most cases.

¢ Coverage for “completed
operations.”

¢ Agency becomes additional
insured.

¢ Premium based on payroll.

* Very expensive for some types g
of business.




Commercial General Liability
The Dark Side

+ No coverage for
environmental exposures
for equipment.

+ Aggregates can be eaten
up on other jobs.

¢ Insurer may try to dodge
responsibility.

¢ Policies may exclude
losses from NY Labor
Law or claims by workers
(most expensive type of
claims).




Commercial General Liability
The Dark Side

¢ Insurer may try to dodge
responsibility.

¢ Additional insured
coverage Is limited.

+ Independent negligence
of agency will NOT be
covered.

¢ QGray area of “general
supervision” and “site
defects.”




B Types of Insurance for Public Contracts
T Commercial Automobile Policy

+ Covers registered cars
and trucks.

+ Liability and no-fault.

¢+ Includes coverage for
fuel spills.

+ Does not cover
mobile equipment.




+ Excess over CGL and
AuUto.

¢ $1 million doesn’t
buy what it once did.

¢ Premium is about
25% of CGL
premium for up to
$5 million.




Types of Insurance for Public Contracts

Owners & Contractors Protective Liability
Policy (OCP)

¢ Policy bought for Public
Entity.

¢ Premium based on
contractor payroll.

¢ Site specific.

¢ Finger pointing less likely
with at least some
contractor involvement.

¢ Provides primary
coverage

¢ Duplicate coverage where
contractor is negligent.




Types of Insurance for Public Contracts

Owners & Contractors Protective Liability
Policy (OCP)

+ EXpensive coverage for
small projects.

¢ Duplicate coverage where
claim stems from
contractor work or
operations.

¢ Less of a gray area for
general supervision and
site conditions.

¢ Less costly on big jobs
where same carrier writes
the CGL.




Types of Insurance for Public Contracts
Builders’ Risk

¢ Covers physical damage

to buildings in the course g

of construction.

¢+ Must be written on a
completed value form.

¢ The amount of the
Insurance must be the
anticipated full value of
the completed building.




Types of Insurance for Public Contracts

Professional Liability- Errors & Omissions
—
¢ Covers liability for the failure
to use the degree of skill

expected of a person in a
particular field.

+ Professional Liability coverage
Is required whenever any part
of the contracted activity
requires the services of a
professional consultant.




Putting Insurance Requirements in
Public Contracts

¢ Develop an insurance
specification with your legal
advisor or risk manager before
getting bids or quotes.

¢ Always assure that you are
using a good indemnity clause
recommended by your legal
advisor or risk manager.

¢ Commit to the limits that you
will require for each contract
or types of contracts.




Council of Contracting Agencies
Model Insurance Requirements

+ Flexible.

* Depends upon the
type of work.

* Depends upon the
value of the contract.

» Necessary protection.

¢+ NO unnecessary
COsts.




Model Insurance Requirements
Recommended Types of Insurance.

¢ Always require workers’
compensation/DBL.

¢ Almost always require
general liability.

+ Require auto whenever
automobiles are used for
the work.

* Require excess limits
depending upon the size.

¢ Everything else... order
off the menu.




Model Insurance Requirements
Additional Insured Protection

+ In case you get sued
because of the
contractor’s work.

@=” V1 ¢ Need to be endorsed to
SWY 4D policy.

@ =« . Auto and general liability
DAARY  risks




Model Insurance Requirements
Limits of insurance that should be required.
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Cost of Insurance Is
relative.

CCA recommends a
matrix approach.

Tied to expected contract
value.




Suggested Typical Insurance

Requirements
Goods or Commodities Contract

¢ |nsurance as an
Indication of contracting
responsibility.

+ Responsible to claimants
Injured by defective
products sold to you and
used by your employees
or others.

* $2/$2 million CGL with
products’ liability
endorsement.

¢+ Workers’
compensation/disability.




Suggested Typical Insurance

Requirements
Small Services Contract

+ No roofs, ladders or
scaffolds, or falling
hazards.

¢ $2/$2 million CGL with
additional insured
endorsement.

+ Commercial auto ($1
million) only if using
vehicles for job
(commuting doesn’t
count).
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Suggested Typical Insurance

Requirements
Construction Contract

Less than $10 million value

$5/$5 million CGL & excess with additional insured endorsement.
$1 million auto.

Commercial auto ($1 million) if using vehicles for job

OCP for $1 million.

Environmental.



Suggested Typical Insurance

Requirements
Mega-Construction Contracts

Greater than $50 million value

$10/$10 million CGL & excess with additional insured endorsement.
$1 million auto.

Commercial auto ($1 million) if using vehicles for job

OCP for $1 million.

Environmental $10 million.
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Nobody starts work until they present proof of
Insurance



Assuring Protection = Checking Compliance
every project

+ Get certificate(s) of insurance.

+ Assure that required insurance is in
place.

¢ Assure that liability limits meet
minimums required.

¢ Assure that there are no large
deductibles.

+ Assure that policy or policies have
been endorsed to add all affected
public entities.

+ Keep certificate with project file and
follow for life of the contract.

¢ Contractors and insurance agents
aren’t always right.

¢+ Somebody has to provide notice when




ACORD Certificate of Insurance

Association for Cooperative
Operations Research and
Development.

The insurance industry's
nonprofit standards
developer.

Check types of insurance,
limits, expiration date and
that you are named as
certificate holder.

Additional insured
endorsement is a separate
form.

Use of questionnaire or
different form (high volume)
are alternatives but no
certificate will create
coverage.
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ACORD' CERTIFICATE OF LIABILITY INSURANCE

THIS CERTIFICATE IS ISSUED AS A MATTER OF INFORMATION ONLY AND CONFERS MO RIGHTS UPON THE CERTIFICATE HOLDER. THIS

CERTIFICATE DOES NOT AFFIRMATIVELY OR NEGATIVELY AMEND, EXTEND OR ALTER THE COVERAGE AFFORDED BY THE POLICIES

BELOW. THIS CERTIFICATE OF DOES NOT E A CONTRACT BETWEEN THE I5SUING INSURER(S), AUTHORIZED

REPRESENTATIVE OR PRODUCER, AND THE CERTIFICATE HOLDER.

IMPORTANT: It moddar s an ADDITIONAL INSURED, pallcyles) I||Lls b andorssd. If !l.lBﬁ.DBﬂTIN 15 WAIVED, =t

he terms and wnﬂhmorhapolw;eal& pM I68 may requirs on this certiNcate doss nok confer nighis to the
hoider In ey of such

TR et
Producer Name | e, e 1R e
Producer Address |7
MAKC §

Producer Phane Number WsuRERA:_ CamerA 12345
WauRED weumens:_ CamerB 12345
Gontractor Name WsuReRc: Camerc 12345
Contractor Address wsumen

suReR e :

wsumen -
COVERAGES CERTIFICATE NUMBER: REVISION NUMBER:

THIZ 13 TO CERTIFY THAT THE POLICIES OF INEURANCE LISTED BELOW HAVE BEEN IZ3UED TO THE MEURED NAMED ASOVE FOR THE POLICY PERICD
INDICATED. NOTWITHETANDING ANY REQUIREMENT, TERM OR CONDITION OF ANY CONTRAZT OR OTHER DOCUMENT WITH RESZFECT TO WHICH THIZ
CERTIFICATE MAY BE ISUED OR MAY FERTAM, THE INSURANCE AFFORDED BY THE POLICES DECRISED HEREIN 12 BUBJECT TO ALL THE TERME,
EXCLUSIONS AND CONDITIONS OF SUCH FOLICIES. LIMITS SHOWN MAY HAVE EEEN REDUCED EY PAID CLARI.

ez e s el e
e ™ PoLICY MsER e | MBI LTz
A | cevenar ussarry EACH OECURRENCE s 1.000.000
— B L e pe——
[ | conmencia cemena uasmy FREMISE:
|| ciumieuace oetiR WED EWP iy o paace)
Palicy Numbes Dam2011 | Dan 112 PERSONAL & ALY BLILRY
GENERAL AGGREGATE |3 2000000 |
GENL AGGREGATE LIMIT APPLI PRODUCTS - COMPOP A0a | §
poucy [ | 585 Loe t
[ Aurowceiwe LAy P e ECET T 1 oon,000
[ aoev e BODLY I (Par o) | 3
|| AEe i %M:D Palicy Number DA 2 412012 BOCILY INULIRY (Par sccidere|
|| Hemen aum e -y o
s
G [ [wmenziis iae OCCUR EACH OCCURRENCE s 1,000,000
[U——— AN MALE Palicy Numbes DATHZ0 | A2 | acarecare + 1,000,000
oep | | memenmons s
o coummmamon VR [T
AND EMPLOYERS" LIABILITY ER
ANY PRCPTIETORTAS TNEREXECUTIVE EL EACH AGCIDENT
OF FIC RN EACLUDE T [
(Mancatony in K] EL DISEASE - EA EMPLOYEH §
prose vy WY
CESERIFTION OF CPERATIONS teicw EL DISEASE - POULGY LNIT| 8
CERCRIFTION OF CRERATIONS | LOCATIONS [VERCLES ” ey

NYS OGS Confract Number & Project Location
The Paogle of the State of Mew Yok, It Officars, Agents, and EMpioyees are named 35 3ddional Insureds.
30-Day Notea of Cancaliation

CERTIFICATE HOLDER CANCELLATION
FHOULD ANY OF THE ABOVE DESCRIEED POLICIES BE CANCELLED BEFORE
New York State Ofce of General Senices THE EXPIRATION DATE THEREOF, NOTICE WILL BE DELIVERED ™
Design & Construction Group ACCORDANCE WITH THE POLICY PROVIZIONS.

Diviskon of Contract Adminisiration
351 Floor, Coming Tower, GNARESP
Alany, NY 12242

@ 1988-2010 ACORD CORPORATION. All rights ressrved.

ACORD 25 (2010405) The ACORD nams and logo are reglstsrsd marks of ACORD



Workers’ Comp. & Disability Certificates

NY Workers’ Compensation
Board requires that separate
certificate be used.

Workers” Compensation Law
Section 57 requires public
agency to collect proof of
coverage.

Disability insurance is also
required.

Construction contractors will
not be exempt.

Out-of-state vendors will be
exempt.

STATE OF NEW YORE
WOREERS' COMPENSATION BOARD

CERTIFICATE OF NYS WORKERS" COMPENSATION INSURANCE COVERAGE

J1a. Legal Name & Address of Insmred (Use street address only)

Vendor name and address

‘Work Location of Insured ( is ciffeally
mmmm.vm?\fmrﬂkmw,u Wrap-Up
Policy)

1b. Business Telephone Number of Insured

1c. NYS
Registration Number nﬂlsml

1d. Federal Employer Idenfification Number of Insured
‘or Social Security Number

2. Name and Address of the Entity Requesting Proof of
Coverage (Entity Being Listed as the Certificate Holder)

MNew York State Office of General Services
Design and Construction Gro

Division of Contract Admini 5h'at|
35" Floor - Coming Tower, GNARESP
Albany, NY 12242

3a. Name of Insurance Carrier

3b. Policy Number of entity listed in box “1a™

3c. Policy effective period
to

3d. The Proprietor, Partners or Executive Officers are
| imcloded. (Ouby check box if all parters/officers inchadad)
71 all excluded or certain partners/officers excluded.

This certifies that the insurance carrier indicated buwn‘mrx‘? insures the business referenced sbove in box “1a” for workers’

ion under the New York State Workers® C

©
on the INFORMATION PAGE of the workers'

aw. (To is form, New York (NY) must be Ested under [femn 34
uslrmpnky} The Insurance Carrier or its licensed agent will send

this Certificate of Insurance to the entity listed above as the certificate holder in box “2".

The Insurance Carrier will alzo notjfy the above cartificate holder within 10 days IF a policy i

or within 30 days IF there are reasons other than nonpayment qf premiums that camcel the policy or eliminate the mnmﬁom the

coverage indicated on this Certificate. (Thasenotices may be sent by regular mail) Otherwise, this Certificate is valid for ns}wm
by s whichever s

Pleaze Note: Upon the cancellation of the workers® o

licensed agent, or unil the policy

‘expiration date sted in box “3e”,

tion policy indicated on this form, if the business continues to be

OImpensa
named on a permit, Bcense or contract issned by a certificate holder, the business mmst provide that certificate holder with a new

Certificate of Workers' C

ion Coverage or other anthorized proof that the business is complying with the mandatory

coverage requirements of the New York State Workers" Compensation Law.

Under penalty of perjury, I certify that I am an authorized epremhhnurlxuﬂdagﬂ it of the insmrance carrier referenced

above and that the named insured has the coverage as depicted omn this

by

(Pt mamme of mterh

Approved by:

e o Boamed agest oF i

(Signaturs)
Title:

)

Telephone Number of suthorized representative or licensed agent of @

carrier:

Please Note: Only insurance carriers and their lcensed agents are authorized to iszue Form C-105.2. Innurance brokers are NOT

authorized to issue if.

C-105.2 (8-07)

waw.woh. state my.us
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